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IN THE SUPREME COURT OF THE STATE OF IDAHO

SUSAN CHRISTINE VIERSTRA,

)

)
)
)
)
)
)
)
)

Plaintiff - Appellant
vs.
MICHAEL GEORGE VIERSTRA,
Defendant

Respondent

Supreme Court Case No. 39005-2011

-------------------------)

REPLY BRIEF

Appeal from the District Court of the Fifth Judicial District for Twin Falls County, District Judge
Michael R. Crabtree, presiding and appeal from the Magistrate Division ofthe District Court of
the Fifth Judicial District, Magistrate Judge Howard D. Smyser, presiding.
Attorney for Appellant
Tyler Rands
Wright Brothers Law Office, PLLC
P.O. Box 226
Twin Falls, ID 83303-0226
Attorney for Respondent
James Bevis
Bevis, Thiry & Schindele, P .A.
P.O. Box 827
Boise, ID 83701-0827
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III.
STATEMENT OF THE CASE

A.

Nature of the Case and Course of Proceedings
The Nature of the Case and Course of Proceedings before the Magistrate and District

Court were detailed in Appellant's Brief In short, Susan appeals from the District Court's
erroneous dismissal of her appeal from the Judgment and Amended Judgment. Susan also
appeals from the District Court's erroneous holding that the Magistrate lacked jurisdiction to
enforce the automatic adjustment to the valuation of the Vierstra dairy. The District Court's
errors have compounded Susan's deprivation of approximately $460,000 of community assets.

B.

Restatement of Facts
Susan incorporates the Statement of Facts included in her Appellant's Brief which

succinctly and accurately summarized the relevant facts for the Court's consideration. These are
provided both to allow the Court to consider the issues on appeal and to understand the basic
facts of this case in order to make an appropriate ruling. Doing so does not require the Court to
consider extraneous issues on appeal. The entire transcripts and record are properly before this
Court for its review and speak for themselves.
Susan does take issue with various facts as represented by Respondent in his brief.
Respondent claims that the sole issue on appeal to the District Court was the tax liability finding
by the Magistrate. However, the additional issue of the Magistrate's error for failure to enforce
its own order was also raised in Susan's Notice of Appeal from the Magistrate, (R. at 1018-19),
in her Appellant's Briefbefore the District Court, (Appellant's Brief at 15,32-36; R. at 1044,
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1061-65), and again in her Reply Brief to the District Court, (Reply Brief at 15-16; R. at 112526). The issue was also addressed by the District Court's Memorandum Decision on Appeal.
Additionally, Susan takes issue with various other facts that Respondent has repeatedly
attempted to assert that are not salient to this Court's consideration of the issues on appeal.
These include any implication that Michael was operating the Vierstra Dairy, alone or with his
father, prior to the parties' marriage, or any minimalizing ofthe initial financial contributions of
Susan and her family toward the success of the Vierstra Dairy.
Furthermore, the fact that Susan attempted to purchase the Vierstra Dairy within the
court-mandated timelines and procedures does not operate as an acknowledgement that the
situation was equitable or a waiver of her ability to appeal the same. One ofthe reasons Susan
ultimately was never able to purchase the Dairy was because Michael was granted control of the
business and Susan was unable to obtain the necessary tax information or financial statements
until after her deadline for financing. (Tr. 5112110 Vol. II P. 145-46). Additionally, Susan was
operating under the assumption that the Magistrate would actually enforce its Judgment and
require her to pay the difference of the adjusted tax liability to Michael once the 2009 taxes were
ascertained. (Tr. 5112/10 Vol. II P. 148). In any event, rather than engage in an unproductive
exercise of debating each and every point of testimony from the transcripts and record below,
Susan finds this Reply Brief necessary in order to restate the legal issue at the core of this appeal
that has gone substantially overlooked and unaddressed by both Respondent and the District
Court.
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IV.
ARGUMENT
A.

The District Court erred by dismissing Susan's appeal from the Order Re: Post Trial
Motions entered by the Magistrate Court on May 18, 2010 for lack of jurisdiction.
Both parties have presented argument, at length, concerning the issue of the District

Court's jurisdiction to consider the incorporation of the $1,006,000 tax liability into the
Magistrate's valuation of the Vierstra dairy. These arguments do not need to be repeated.
Instead, it is necessary to clarify for the Court's consideration the issue of the District Court's
error in dismissing Susan's appeal from the Order Re: Post Trial Motions without implementing
the proper analysis enforcing the Judgment and Amended Judgment, as written. Respondent has
referred to Susan's argument, in this regard, as "unnecessary banter." To the contrary, this issue
is core to this Court's consideration ofthis case and Respondent's Brief merely attempts to
distract the Court from giving it its due weight. In fact, this argument has been raised at each
level of this appeal and Respondent has failed to address the issue at every stage.
Both the Judgment and Amended Judgment contain the following language:
The court finds the tax consequence to be incurred by Vierstra Dairy in 2009 is as
shown on Exhibit 80 1(a) [$1,006,000]. The court finds that it is more likely than
not that Vierstra Dairy will incur the tax consequence. The party who receives
the dairy will timely pay said taxes to the State ofIdaho and the Internal Revenue
Service. If no tax consequence occurs, or if the tax consequence is different from
that shown in Exhibit 80lCa), the parties shall adjust the valuations and
equalizations accordingly. If necessary, the parties can petition the court to
address the adjustments. The court orders the parties to timely file tax returns and
other filings concerning the Vierstra Dairy.
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(Judgment, at 6 ~ 9, R. at 602; Amended Judgment, at 6 ~ 9, R. at 962) (emphasis added). The
emphasized language in the above-quoted portion of the Judgment and Amended Judgment is
mandatory. See Mihalka v. Shepherd, 145 Idaho 547, 553, 181 P.3d 473, 479 (2008). Both the
District Court and Respondent focus on the language inviting the parties to petition the court, if
necessary, and scrutinize it as providing a method of post-judgment modification. However, the
invitation to petition the court provides a mechanism of enforcement rather than modification.
That language itself is not necessary and can be completely omitted without altering Susan's
argument at all.
The salient inquiry in this matter revolves around the meaning of the underlined portion
of the quoted text providing for an automatic adjustment to the valuation of the Vierstra dairy
based on the actual 2009 tax liability. This language is mandatory and requires no modification
for its implementation. As soon as the 2009 tax liability was determined, Michael should have
provided Susan a check for the difference between the anticipated and actual tax figures, which
he failed to do. Both the District Court and the Respondent have observed that Susan's Motion
to Adjust "sought enforcement of the [automatic adjustment] language contained in the
Judgment." (Memorandum Opinion on Appeal, at 8, R. at 1242) (emphasis added). See also
Respondent's Brief at P. 34 ("Rather, Susan sought to enforce the Decree and the language 'if
the tax consequence is different from that shown on Exhibit 801 (A), the parties shall adjust the
valuation and equalization accordingly."'). However, despite acknowledging that Susan's
motion sought enforcement, both the District Court and the Respondent have elected to focus
their attention solely on "modification." This analysis is erroneous.
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It is well-settled law that the property provisions of a divorce decree cannot be modified

once the judgment becomes final. See McBride v. McBride, 112 Idaho 959, 961, 739 P.2d 258,
260 (1987). Susan does not argue against that principle. To the contrary, this principle should
operate in her favor. Michael did not appeal from the Judgment or Amended Judgment. In fact,
Michael's counsel drafted these documents. As to Michael, the automatic adjustment is final and

res judicata. Despite the finality of this language, the Magistrate modified it by refusing to
enforce it once the actual 2009 tax liability was ascertained. The District Court dismissed
Susan's appeal holding that the Magistrate "lacked jurisdiction to modify the tax liability and
valuation ofthe Vierstra Dairy." (Memorandum Opinion on Appeal, at 9, R. at 1244).
Ironically, the District Court's holding actually condoned the Magistrate's improper
modification.
This Court recently held that jurisdiction to modify the property provisions of a divorce
decree "is an entirely separate inquiry from whether the court has jurisdiction to enforce
[property provisions]." Borleyv. Smith, 149 Idaho 171, 178,233 P.3d 102,109 (2010)
(emphasis in original). Indeed, this Court noted that "[t]he McBride Court appears to indicate
that a party to a property settlement agreement that is not merged may seek court enforcement
where the other party has failed to carry out the terms of the agreement." Id. at n.2. Respondent
takes issue with this language directly quoted from Barley. But, that does not alter the focus of
the inquiry in this case on enforcement of the Judgment and Amended Judgment, not
modification.
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This Court observed that "a mislabeled claim may be treated according to its substance."
Id. quoting Carroll v. MBNA America Bank, 148 Idaho 261,268,220 P .3d 1080, 1087 (2009).
In this case, the District Court, the Respondent and the Appellant are all in agreement that the
substance of Susan's Motion to Adjust sought enforcement of the Judgment and Amended
Judgment. However, Susan stands as the lone advocate in favor of actually enforcing the
Judgment and Amended Judgment in strict accordance with their terms.
The automatic adjustment language is clear. Considering Michael drafted the Decree,
any attempt to now argue that this language is ambiguous is disingenuous. See Barley, 149
Idaho at n. 1. The Magistrate clearly had jurisdiction to enforce its judgment, contrary to the
District Court's holding that the Magistrate lacked jurisdiction to consider Susan's Motion to
Adjust. As pertaining to a magistrate's jurisdiction to interpret and enforce the terms ofthe
property provisions of a final decree, this Court has held:
It certainly had the jurisdiction to do so under Idaho Code section 32-713, which
provides that the court, in rendering a decree of divorce, must make an
appropriate order for the disposition of the community property. The court has
the power under Idaho Code sections 1-1603 and 1-1901, to enforce its orders.

Borley, 149 Idaho at 178,233 P.3d at 109 (emphasis added).
The automatic adjustment was fixed as of the date the Judgment became final. Both the
Judgment and Amended Judgment provide that the valuation of the Vierstra Dairy shall be
reduced by the 2009 taxes if they turned out to be other than $1,006,000. When that actual
liability was ascertained to be only $85,172, the implementation of the automatic adjustment was
triggered without any additional action by the parties or intervention by the courts. This
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automatic adjustment could then be enforced by the Magistrate without a separate proceeding, or
the necessary jurisdiction attendant to such proceeding. See Barley, 149 Idaho at 178,233 P.3d
at 109 (holding that there is no need for the parties to seek relief in a separate action when a postjudgment motion seeks interpretation and enforcement).
In this case, the Magistrate's valuation of the Vierstra Dairy could not be ascertained
until the 2009 tax liability was determined because the actual amount due in taxes for 2009 was
not known at the time of trial, but was speculated by the parties. Just as in Barley, Susan's
motion must be treated as one seeking enforcement, not modification. The District Court
correctly observed that Susan's Motion to Adjust sought enforcement, but then failed to apply the
Barley analysis and remand for the Magistrate to implement and enforce the provisions of the
Judgment and Amended Judgment. Because the District Court failed to implement the proper
analysis, once it labeled Susan's motion as one seeking enforcement, the case must be remanded
to the District Court with instructions to enter an order requiring the Magistrate to enforce the
final judgment, as written, and requiring payment of $460,414 to Susan as her rightful share of
the difference between the anticipated and actual tax liability.

v.
CONCLUSION
Michael drafted the Judgment and Amended Judgment and included the mandatory
language requiring an adjustment to the valuation of the Vierstra dairy based on the actual 2009
tax liability. This mandatory adjustment became final once the period for filing a notice of
appeal from the Judgment and Amended Judgment expired, with no objection from Michael. The

REPLY BRIEF

-9-

actual 2009 taxes were approximately $950,000 less than previously anticipated. The adjustment
should have been implemented and enforced automatically with no judicial intervention or
modification. When Susan tried to enforce the Judgment and Amended Judgment, the Magistrate
refused. When Susan timely appealed this issue to the District Court, it dismissed her appeal
holding that the Magistrate could not modify the Judgment and Amended Judgment. The District
Court and Respondent concur that Susan was actually seeking enforcement of the Judgment and
Amended Judgment, not modification. However, the District Court failed to address the
enforcement issue, focusing solely on "modification," when no modification was requested or
required.
The District Court's failure to require enforcement of the final Judgment and Amended
Judgment effectively operated as a blessing of the Magistrate's modification of the property
allocations therein, which the District Court was expressly condemning at the same time.
Michael had not sought to appeal or modify the automatic adjustment provision. Accordingly,
the Magistrate did not have jurisdiction to modify its previous order and should have enforced it,
as written. The District Court erred by analyzing Susan's Motion to Adjust as a motion for
modification and dismissing it for lack of jurisdiction instead of analyzing Susan's motion as one
seeking enforcement, as the District Court and the Respondent have both acknowledged, and
requiring the Magistrate to implement the automatic adjustment under the Borley analysis.
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DATED this 25th day of January, 2012.
WRIGHT BROTHERS LAW OFFICE, PLLC

:~

d~

Attorney for Appellant Susan Vierstra
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 25th day of January, 2012, I caused a true and correct
copy of the foregoing document to be served, pursuant to LR.C.P. 83(v), upon the following
person in the following manner:
James Bevis
Bevis, Thiry & Schindele, P.A.
249 3rd Avenue East
P.O. Box 827
Boise,ID 83701-0827
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